The federal government's failure to legislate in areas affecting women reflected a general consensus that regulation of families, privately owned land, and debtor-creditor relations were state concerns. Local legislatures routinely exempted a variety of assets, including tools, furniture, household necessaries, and married women's property from creditor access, while Congress usually stayed its hand. When Congress did intervene, the legislation was short-lived or motivated by different concerns. For example, Congress's adoption of bankruptcy laws in 1800 and 1841 occurred amidst great controversy, and both acts were quickly repealed. 3 Alterations in general land grant practice during the first half of the century to permit some women, particularly widows and female heads of families, to obtain federal land patents, were designed to perfect the claims of deceased men rather than to recognize cultural changes in the nature of the American family, the education of women or the growth of women's public service groups.
The Oregon Donation Act is therefore an unusual piece of land grant legislation. Although it was passed near the end of the period in which most states adopted their first married women's acts, the dearth of any other federal legislation displaying an inclination towards reform of married women's property law renders it unlikely that the Oregon Donation Act merely reflected the influence of the nineteenth-century women's property reform movement. Indeed, available evidence suggests that a number of forces, some quite unusual, merged to cause the adoption of Oregon's land bill. In addition to the married women's acts, Congress was influenced by the perceived need to attract women to a distant territory, the near adoption of land bills in prior Congresses providing for larger grants to married than to single men in Oregon, the actions of settlers in Oregon who had established a provisional government to distribute possessory land interests while the area was without a sovereign authority, the slow growth of a national free land or homestead movement, the presence of an Oregon Territorial delegate sympathetic to women's law reform, and the dire need for land legislation in a newly acquired territory.
The purpose of this paper is to explore the relationship between federal land legislation and women's property rights. Although it is clear that Congress perceived married women's property law to be a matter of primarily local concern, federal interest in married women during the nineteenth century has never been discussed. Despite the unusual qualities of the Donation Act, the controversy surrounding its adoption sheds light on both the nature of the state married women's law reform movement and the different purposes served by state and federal legislation. Moreover, the adoption of the Donation Act by Congress at the behest of Samuel R. Thurston, Oregon's territorial delegate, provides insight into the roots of women's law reform in traditional male circles during the middle of the nineteenth century. The multitude of forces present in Congress when the Donation Act was enacted provided a brief but important moment during which the married women's law reform movement affected the development of federal law. To place Oregon's experience in context it is useful to commence with a survey of early federal land grant policy. states before 1800.11 Removing burdens on transfer of land was of concern well before the Revolution. The blossoming of romantic mate selection, the increasing responsibilities of women in the home and the growth of special norms for the rearing and education of children gave impetus to the alteration of family inheritance regimes in the late eighteenth century. 12 Though peppered with private law provisions, the Northwest Ordinance did not intrude far into areas perceived as local concerns. All property law provisions were temporary, lasting until territorial legislatures were constituted and adopted measures of their own. Despite the creation of a federal land sale bureaucracy, local rather than federal property law governed the control of federal lands after they were conveyed to private parties. A precedent was therefore set for limited federal intervention in family, property and other 'local' matters. Until the adoption of the Oregon Donation Act, property disposition systems adopted after the Northwest Ordinance followed the same tradition.
A complex system developed to dispose of the millions of acres in the public domain. Prior to 1815, federal lands were usually sold through private land companies; thereafter a federal bureacracy with offices distributed around the frontier was organized to dispose of federal property.1 3 Until 1841, newly surveyed land could be purchased only after a public auction was held, except for the lands covered by a series of limited preemption acts. Even though these acts grew progressively broader in their coverage, the early land situation left most large agricultural land purchases in the hands of land companies and speculators.
Most recipients of federal land before 1830 were men. 14 Nonetheless, there are indications that widows and female heads of families were 14. Absent a look at the huge collection of records at the National Archives, it is not possible to provide definitive data on the gender of land purchasers. But some other materials are available which provide very strong evidence of the early patterns. Some congressional reports included lists of land claimants, providing a convenient, though crude, way to review the participation rates of women. Among the reports are four scattered over about a thirty-five year period from 1811 on. 15 In some cases, husbands had died in the intervening years. In an early attempt to settle such private land claims, the Continental Congress donated 400 acres to settlers who were heads of families, including women. ' 6 The practice continued with later acts of Congress.' 7 Similarly, widows and heirs of Revolutionary War refugees and soldiers were the subject of legislative activity as early as 1783, with attempts to notify potential claimants continuing for some time. The potential claimants were heads of families, single persons, and widows and heirs. 18 Although federal statutes began to consider the welfare of family members associated with males who were the recipients of national largesse, the steps to protect women were very limited. Only if women were part of a family whose male head was dead but still the object of national thanks, were federal benefits generally available. Widows of actual purchasers of land were left largely to the whims of state or territorial law which frequently . The 1811 report dealt with applicants under a statute permitting settlers to occupy land as tenants at will until it was later distributed. Only eight of the 407 plots involved applicants who were clearly women. Four others may have been women. (They had names like Francis.) Of the 953 parcels in the 1820 report, only eight were clearly purchased by women. Three others were possibles. The 1820 act was a reform of the nationally applicable land sale laws. Of the seventy-three parcels in the 1830 report, five were purchased by a woman named Mrs. Constance Duneufbourg. The 1834 report contains so many entries it wasn't worth counting. A quick scan revealed very few women. And, of course, no information on marital status was available in these reports. Moreover, Albion Morris Dyer, First Owners of Ohio Lands (Boston, 1911) includes a list of purchasers at the first New York land sale under the Land Ordinance of 1785 that contained no women. Dyer also found a list of the Ohio Company proprietors, three percent of whom were women. The proprietors owned shares in the company, rather than land on the frontier. 
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In addition to the problem of succession by widows to granted lands, early nineteenth-century Congresses were bedeviled by the claims of persons who had settled on the public domain before their land was officially opened for auction and sale. Some of the squatters were opportunists and speculators, some were takers from prior sovereigns, and some were longtime settlers who had opened the frontier for agricultural development. Despite the complexity of validating squatters' claims to land traditionally open for sale to the public, Congress began adopting 'preemption' acts giving settlers the right to purchase their claims prior to open auctions or sales. Pressure also built for the distribution of free land. Public criticism of Congress's reliance upon land sales as a principal source of money for federal coffers mounted. Concern over land speculation, populist antipathy to banks and creditors, and demands from western settlers fueled the movement. By the middle of the century, Congress was willing to distribute free land as an incentive to draw people to sparsely settled territorries, such as Oregon. And, of course, the movement culminated with the adoption of the Homestead Act in 1862.
While some early preemption acts really resolved private land claims resulting from sovereignty changes, 2 ' others were designed to correct problems caused by surveying errors, 22 in opening territories for settlement. 23 Congressional debates on preemption were frequent and lengthy. Numerous preemption bills were adopted between 1800 and 1830.24 Finally, in 1830, the first preemption act applicable to settlers on all public lands was adopted. 25 Very little administrative orjudicial material on these early acts was published. 2 6 What is available suggests how the early preemption system was used.
Perhaps the most interesting of available materials are those on the 1830 preemption act. 27 It appears that the 'settler or occupant' language used in the statute to describe persons eligible to preempt included female heads of families. 28 In one letter, the commissioner of the General Land Office instructed a register at a local land office that if a cultivator died during 1829 but his children, widow or other family members continued to occupy the land until the passage of the preemption act, then the preemption rights 23 Just a few months later another letter went out instructing a register that a widow's remarriage did not destroy preemption rights accruing to her after the death of her first husband and that the preemption rights belonged to her, not her husband. The act, the commissioner wrote, 'says nothing of "legal representatives".' 30 'Head of family' ideas were most certainly part of the underlying notion of settler or occupant.
3
' But a widow's rights were subject to serious limits. While she could continue possession after her husband's death and be treated as a settler on the effective date of the preemption act, the heirs (rather than the widow alone as head of the family) would take the patent if the husband died in possession after the effective date of the preemption act.
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By the end of the decade, the preemption acts began to reflect administrative practice more directly. 33 The 1838 statute 34 revived the 1830 act and absorbed most of the prior bureaucratic vocabulary by redefining the class of beneficiaries as 'every actual settler of the public lands, being the head of a family, or over twenty one years of age, who was in possession and a housekeeper, by personal residence thereon, at the time of the passage of 37 This act was modified two years later so that the death of a claimant prior to consummation of a land claim resulted in the issuance of a patent in the names of 'the heirs' of the deceased person. 38 The contemporaneous administrative materials reflect the apparently well accepted notion that women could be family heads under the statutes.
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By the middle of the century, therefore, Congress had begun to protect survivors of deceased squatters. A widow could be either a claimant in her own right as head of a family or an heir. Sometimes this would lead to conflicts.
4 0 If state statutes treated a widow as heir of less than a full fee simple in her husband's property, then it was important to know whether the federal land claim were filed by the widow in her own right as a family head or by the husband's estate for his heirs. Although Congress adopted preemption acts in part to protect family agricultural settlers, careful consideration was not given to the propriety of women, as opposed to children or other heirs, being the initial instruments for creation of such settlements. Rather, the decision was usually made by the husband or in case of his death, dictated by the timing of the family's settlement or by the terms 35 . The earliest reported case construing this statute is Ely v. Ellington, 7 Mo. 302 (1842). It held that the trial court must require a plaintiff in a trespass case to prove he was a family head in order to prevail by claiming rights under the act. The problem arose because the plaintiff was only eighteen years old but had a slave with him as a cook. The language of this statute also attempted to gain some control over the quality of possession required in order to reduce fraudulent claims. This was the subject of administrative debate just before the act was passed. See 3 Op. Atty. Gen. 309 (1838). The eligibility language was continued in the 1840 extension legislation. An Act Supplemental to the Act Entitled 'An Act to Grant Pre-emption Rights to Settlers on the Public Lands,' 5 Stat. 382 (1840).
36. All of the preemption acts adopted before 1841 were retrospective in outlook; they granted rights to persons in possession during a narrowly defined time period. Many of the acts were extended, however, suggesting that permanent legislation was likely to be adopted at some point.
37 ' the de facto result was a trend toward greater protection of surviving spouses.
None of this federal legislation intimated that married women were entitled to buy land or that federal land was to be exempt from debts. Rather, there is explicit evidence that married women were presumed to be incapable of buying land from the federal government. The Graduation Act of 185442 reduced the purchase or preemption price of lands opened for settlement that remained unsold for long periods. In a circular dated August 4, 1854, the General Land Office instructed its bureaucrats in land offices all over the country that 'minors, married women or others ordinarily or legally incapable of contracting, cannot enter lands under the provisions of the act.' 43 There is no evidence that the administrative practice prior to 1854 was any different from the rule reflected in this circular. Thus the preemption acts changed over time to provide somewhat greater protection for family members of deceased claimants; but this protection did not clearly grant widows the right to prevent their husbands' heirs from taking priority in resolution of land claims of deceased men, and wives were generally excluded from making claims. 44 Nor did the preemption acts display any of the debtor relief characteristics of the early married women's acts. While the 1830, 1838 and 1841 preemption acts each had provisions forbidding sale of preemption rights prior to issuance of a federal land patent, 45 these provisions were inserted to reduce the influence of speculators, not to insulate assets from husbands' creditors. 46 Debtor protections, save for the adoption of the short lived Bankruptcy Act of 1841, were left primarily to the states. 41 . See Chused, 'Married Women's Property Law,' supra note 1, 1404-5.
At Act to Graduate and Reduce the Price of the Public Lands to Actual Settlers and
Cultivators, 10 Stat. 574 (1854). 
Circular Instructions Under the Graduation
III
Like the preemption acts, the early acts granting free lands to settlers displayed little interest in the role of women, except to guarantee the distribution of lands claimed by men or to attract men to distant territories. Debates on free land grants went on for many years before the Homestead Act was adopted. A stream of petitions were filed with Congress requesting free lands. 47 Prior to 1862, Congress approved a number of donation acts providing for distribution of free land to settlers in distant or dangerous territories.
4 8 The early donation acts and the preemption acts eased some of the pressure for distribution of free land. But the preemption acts left intact the requirement that preemptors pay $1.25 an acre for land 49 and prohibited preemption in unsurveyed areas. 50 By the time land prices were reduced under the Graduation Act of 1854, the homestead movement had developed into a strong political force. The Graduation Act itself was enacted as a Senate substitute for a homestead measure adopted by the House. Several senators expressed strong doubt about the power of Congress to control the disposition of privately held property. Echoing what happened four years earlier in the Oregon Donation Act debates, the Senate deleted the debt exemption provision from the homestead legislation before approving the substitution of the graduation bill. 49. This was ameliorated somewhat by the Graduation Act of 1854, 10 Stat. 574. The act reduced the price of land which had been on the market for a long time. That all land acquired under the provisions of this act, shall in no event become liable to the satisfaction of any debt or debts contracted prior to the issuing the patent therefor.
constitutional grounds. The election of Lincoln, who promised to support a free land measure, insured the adoption of a Homestead Act. One was finally approved on May 20, 1862.52
The preemption acts and the later donation statutes were parts of the same basic movement to create a landowning agricultural class in the western territories. It is therefore not surprising that the early donation acts, like the preemption acts, displayed little evidence of the contemporaneous adoption of married women's property acts at the state level. For example, the Florida Donation Act clearly was designed to attract a militia force to the southern territory. Donations were to be given to 'any person, being the head of a family, or single man over eighteen years of age,.able to bear arms' who settled in Florida within a year after the act's adoption, and remained there for five years. If a claimant died within the five-year term, the widow and heirs took the patent in accordance with Florida intestacy law.
5 3 This statute was very close to the Preemption Act of 1841 in its terms, even to the point of suggesting that heads of families could be women. 54 The Homestead Act later followed this model, providing free land to family heads, or 'any person' age twenty-one or over. In addition, the Homestead Act was explicit in designating widows as eligible claimants, in naming widows as first takers from deceased male claimants, and for the first time, exempting federal land grants from the claims of prior creditors.
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The Oregon Donation Act represents something of a turning point in these developments. Although the free land provisions were clearly related to the later homestead grants, the provision that a woman married to a settler on the public lands would get one half of the family's donation 'to be held by her in her own right' 56 seems at first glance to be unrelated to the Champoeg to talk over political affairs. After a close vote a crude provisional government was formed.
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As one of its first acts, the provisional government adopted a Law of Land Claims permitting individuals to record a claim for possession of up to 640 acres of land, provided that they lived upon and improved their claims.
6 ' While the 640-acre size was significantly larger than other American land laws, it ended up appearing in all the provisional and territorial land claim laws adopted before the Oregon Donation Act, as well as in the Donation Act itself. The 1843 land law was replaced the following year by an act permitting married males, single males over the age of eighteen, and widows to file 640-acre claims. 62 In the Organic Law of Oregon, the provisional government's constitution, which was approved by popular vote in 1845, free males were given the right to vote, but the land law returned to gender-neutral language like 'individual.' 63 When, however, the Organic Law was technically amended in 1847, both male and female language was used, suggesting that widows were still eligible to file claims. 64 Shortly after the Organic Law was approved, the new legislature adopted the Code of the Iowa Territory as its first set laws, 65 probably because the code was known both to the residents of Oregon and to those in Washington urging creation of an officially sanctioned Oregon Territory. 66 While the provisional government was struggling to establish itself, petitions, memorials and resolutions urging the United States to take control of the Oregon Territory were being submitted regularly to Congress. 62 Congress actively considered the Oregon question for many years, with bills calling for the occupation of the territory appearing as early as 1820.68 Even before Oregon's provisional government was established, some of the proposed legislation, particularly that of Senator Linn, called for donations of large amounts of land to settlers. 69 And in early 1843, the Senate debated and passed 7 0 a bill that extended Iowa law over the Oregon Territory and called for grants of 640 acres to each white male inhabitant of the territory, plus another 160 acres if he was married, and 160 more for each child, in order to induce both men and women to make the difficult westward move. 7 1 Even though the bill died without being passed by the House, it set a precedent for congressional adoption of a donation act with larger grants to married than to single persons. That provision hereafter shall be made by law to secure and grant six hundred and forty acres, or one section of land, to every white male inhabitant of the Territory of Oregon, of the age of eighteen years and upward, who shall cultivate and use the same for five consecutive years; or to his heir or heirs at law, if such there be, in case of his decease. And to every such inhabitant or cultivator (being a married man) there shall be granted, in addition, one hundred and sixty acres to the wife of said husband, and the like quantity of one hundred and sixty acres to the father for each child under the age of eighteen years he may have, or which may be born within the five years aforesaid. Once the boundary issue was settled with Great Britain, Congress again began to consider resolution of the Oregon question. After lengthy debates, Congress established a government for the Oregon Territory, covering what is now Oregon, Washington, Idaho, and parts of Montana and Wyoming. This act provided for white male suffrage, and continued in force all the laws for the provisional government except 'all laws heretofore passed in said Territory making grants of land, or otherwise affecting or incumbering the title to lands, shall be, and are hereby declared to be, null and void.'
Congressional
74 Since Congress did not simultaneously enact a land bill, a significant vacuum was created.
When word of Congress's failure to adopt land legislation reached Oregon, controversy emerged over how to protect claims to land under the laws of the provisional government. An Association for the Protection of Land Claims was formed, as was a group opposing self help. 75 The territorial legislature took up the dispute the following year, noting, 'Doubts have arisen whether, or not, the land law of the late provisional government is in force.' The old provisional government land law was 'revived,' except that claims under it were expressly limited to white male citizens over age eighteen. 76 Widows therefore were left in a worse situation than under the Land Law of 1844. This action followed the approval of legislation by the last session of the Provisional Legislature which provided that widows could reside on their deceased husbands' claims only until death or remarriage and that the land claims descended as personal property to husbands' heirs.
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These actions make it difficult to imagine that a strong women's property reform movement existed in Oregon just before the Donation Act was passed.
The disarray in the land situation required resolution. In 1849, the new Oregon Territory sent its first delegate, Samuel R. Thurston, off to Congress. Although it is not known who actually drafted the Oregon Donation Act, there is little doubt that Thurston worked hard on the measure.
7 8 Thurston and his colleagues had a number of models from which to draw material for the land bill. As already noted, Oregon's provisional government had dealt with land questions before the territory was organized in 1848. While the federal government slowly moved toward the creation of the Oregon Territory, the settlers established a defacto land system in which possessory interests short of absolute title were allocated. These preexisting claims made it difficult for Congress to distribute land in smaller bundles than had been distributed by the provisional government, at least for settlers already in the territory. 7 9 This territorial model, however, did not display even a glimmer of interest in married women's property reform.
Prior proposals for federal land grant legislation for the Oregon Territory probably were more significant for the development of the married women's provisions in the Donation Act. Most of the basic provisions of the act as adopted by Congress were present in previously debated bills. Virtually all the old proposals, including the bill passed by the Senate in 1843, called for larger grants to married men than to single men. Thurston and his colleagues certainly knew of these old bills. During his initial months in Washington, Thurston noted in his diary that he read a great deal of material on Oregon in the House and Senate Journals, reviewed prior legislation and looked over other items. 80 He also discussed the Oregon land bill with Senators Douglas and Benton.
8 1 Even though the old legislative proposals for larger grants to married couples were framed to attract women to the territory rather than to embody state-level women's property reforms, they may have spurred Thurston or others to consider adapting the state married women's property reform movement to the needs of present and future Oregon inhabitants.
Those property acts had been adopted in most states by 1849, the year Thurston went to Washington, D.C. Thurston, for example, was exposed very directly to such legislation. The year before he left his home state of Maine, the legislature adopted a married women's act. 82 The Iowa territorial legislature followed suit while Thurston was editing the Burlington [Iowa] Gazette. 83 While there is no evidence that Thurston was associated with the drafting of either statute, he almost certainly knew about them, and, as the possessor of a practicing lawyer's library, 8 4 probably carried one or both of the acts with him to Oregon. The Oregon provisional government's use of the Iowa code (not including the married women's act) also suggests that Thurston was knowledgeable about Iowa law.
The background preparatory work done by Thurston during his first months in Washington first bore fruit on February 25, 1850, when he introduced and obtained passage of a resolution in the House of Representatives calling on the Committee on Territories to investigate the need for an Oregon land bill. 85 The resolution mentioned land donations and the inducements held out by prior congressional action, but was silent on the married women's issue. Almost two months later Representative Fitch of the Committee on Territories reported out House Bill No. 250. The bill was read twice and referred to the Committee on Public Lands, from which it emerged only two days later.
8 6 Such timing suggests that the major drafting work was done on the bill while the Committee on Territories had Thurston's resolution under consideration. 87 As the bill emerged from the Territories Committee, it contained the language giving land grants to married women in their own right. Sess ., confirms that Thurston presented a resolution which was referred to the committee, where it was laid on the table. This entry is followed by a note which reads as follows:
Having been referred to Mr. Fitch, he now, April 17th, 1850, reports Bill accompanied with Report-adopted by Committee and Mr. Fitch instructed to Report the same to the House, to be referred to Committee on Public Lands-Bill & Report to be printed.
The jacket of the original bill on file in the National Archives also contains notations reflecting the bill's movement from the Committee on Territories to the Committee on Public Lands. woman 'in her own right' was inserted in both section 4, which donated land to existing settlers or those who arrived before the end of 1850, and section 5, which donated land to future emigrants, in a handwriting clearly different from that of the basic text of the bill. In addition, detailed provisions that would have permitted married women to use and transfer their donation claims without interference from their husbands or their husbands'creditors were contained in the original handwritten version of section 5. These lines were, however, crossed out.
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The consequences of these markings are not altogether clear. It is possible that the changes were simply designed to make sections 4 and 5 consistent in their terminology. There was nothing in the bill that clearly demanded different treatment of existing and future settlers. It is possible that section 5 was drafted differently from section 4 because enticements were necessary only to attract future female settlers west. If that is the explanation for the original version, the committee must have concluded that equal rewards were required for both past and present fortitude in besting the frontier.
It is also possible that the differences between the content of the original section 5 and the version emerging from the committee were quite significant, that the final version was decided upon not just to make the sections consistent but to reach a compromise. The crossed-out segment of section 5 contained language that could have been read to move significantly beyond the content of almost all the state married women's acts adopted before 1850. Most of these acts were very short. They generally contained nothing more than statements exempting married women's property from the debts of husbands. Some of them also contained general language permitting married women to hold separate estates in property, presumably without the use of a trustee as was often required by the rules governing the equitable separate estate of a married woman. By and large these statutes contained no specific language giving married women the right to contract about their property, write wills or manage their assets. The common-law rights of a husband to manage his wife's real property and to gain title to her personal property were not specifically abrogated until later in the century. The crossed-out provisions in section 5 would have permitted married female owners of donation lands to sell, devise and use the land 'at their own pleasure' without the control of their husbands, and without liability for 93. The basic text of the handwritten versions of H.R. 250 was not in Thurston's writing.
After the language in the adopted version of section 5 reading '... . in her own right to be designated by the Surveyor General as aforesaid,' the version deliberated upon by the Committee on Territories had this crossed-out language:
and all lands herein provided for to be donated to females shall forever be the property of such females in their own right; to be by them held, used, aliened, and devised at their own will and pleasure, and not subject to the control of their husbands or be liable for their debts without the consent of such females first had in writing in such manner as may be provided for hereafter by the Legislative Assembly of Oregon Territory.
This language was never discussed on the floor of the House.
husbands's debts. Not even the famous New York married women's act adopted in 1848 contained such language.
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It is therefore reasonable to assume that objections were raised to the draft bill in committee, and that the more ambiguous language eventually adopted by Congress was substituted. Such substitutions had occurred at the state level when controversy arose over the content of proposed married women's acts, and there is no reason to rule out the possibility here. This explanation would suggest that the committee, like many in modern Congresses, agreed to tone down the bill and leave it to the courts to work out the meaning of the language. Those of Machiavellian bent might even suggest that this was done knowing that many state courts were narrowly construing married women's acts to insure that they did not interfere with the basic rights of husbands to control their wives' property during marriage. 95 Other congressional materials available on the Donation Act do not completely resolve the ambiguities in the committee deliberations. H.R. 250 was accompanied by a report from Mr. Fitch of the Committee on Territories, which answered the inquiries in Thurston's original House resolution of February 25. The report noted that a liberal donation of land to persons risking the long trip west 'was the public sentiment' of the 1840s, and that such donations would have been made before 1848 but for the treaty complications with Great Britain. The report summarized congressional actions from 1840 to 1850 and acknowledged that inducements to emigation were created by all the consideration given to land donations. Congress's failure to act, the report argued, caused substantial reductions in the numbers of persons going to Oregon. 96 But despite the marking up of the married women's provisions in the bill, the report was silent on this aspect of the legislation. On May 22, 1850, H.R. 250 emerged from the Committee on Public Lands, unaccompanied by a further report.
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The only other extant congressional document of note on the bill is an undated ' membership. 99 Thurston opened the lengthy letter' 00 by thanking the members for their 'action in the House, the other day, on the Oregon Land Bill.' This probably referred to floor consideration given the bill on May 29, 1850, since later portions of the letter referred to amendments adopted on that day. The letter ended with a plea to take up the bill again for consideration. Thurston must have been trying to end a long hiatus in the debate which occurred after May 29. The letter, probably distributed sometime during this break in the floor debates, didn't bear fruit until August 8, when debate resumed and the bill was approved.' 0 ' In any case, the opening segments of the letter recounted the history of Oregon and the inducements held out to emigrate by Congress's deliberations of land donations. Thurston then reviewed various pending amendments and other issues about the bill. With respect to the married women's provisions, Thurston wrote:
The feature of the bill securing one-half of the land to the wife, is deemed to be just. The law of "homestead exemption," is fast becoming the doctrine of the day. This provision is merely the same law in substance. Besides, emigrating to Oregon from the States, places the female beyond the reach of her kindred and former friends; and it is certainly no more than right to place some little means of protection in her own hands. But the object is to produce a population, and this provision is an encouragement of the women to peril the dangers and hardships of the journey.
This little paragraph is of some help in deciphering the House debates. Thurston's reference to the married women's provision as part of the homestead exemption movement is not without ambiguity. Certainly the Donation Act was a predecessor to the Homestead Act's distribution of free land.1 02 But by and large the language 'homestead exemption' was used in the mid-nineteenth century to refer to debtor exemption provisions, not free land. States had begun to adopt laws prohibiting attachment of houses and a small segment of land around them during the period in which married women's laws began to appear.1 03 Thurston's writing of homestead exemptions therefore suggests that donation lands were to be insulated from 99. Thurston noted in his diary that he worked on an address to his constituents on April 19 to 23, the days surrounding the introduction of the Donation Bill. Thurston Diary, supra note 78, 196. This may refer to either the letter or a long address on general subjects printed serially in the Oregon Spectator on September 26, October 3, October creditors. This is confirmed by the May 29 debates on the Donation Act. On that day, an amendment was offered by Representative Sackett to insert in the bill the language, 'And no interest in the part so held by the wife in her own right, shall be liable for, or subject to sale upon the debts of her husband.' Sackett briefly explained that the married women's provisions of the bill could be 'practically defeated by a rule of common law which allows the property to pass from her, under certain circumstances, at death of the husband. ' 04 The amendment was then agreed to without further debate. Sackett's proposal took part of the content of the original committee version of section 5 but lacked language giving married women management and transfer rights over donation lands. Thurston's other statements in his letter to the House membership about attracting women to Oregon reflected the fact that Oregon's population was heavily male. Census data for 1850 show that there were about two to three times as many men as women age twenty to fifty. 0 5 Although the Oregon census data for 1850 has been challenged for its accuracy on a number of issues, 06 there is little doubt that men outnumbered women. The shortage of females, however, was not uniform throughout the territory. Towns had significantly fewer women than agricultural areas, and birth rates were well above the national average. There is little reason to believe that Oregon's rural areas developed in patterns different from those in other, older frontier zones. 07 of women as a justification for the donation bill. Even though other frontier areas had similar population problems, this fact probably was not known to Thurston's colleagues. In addition, supporters of the prior proposals to donate land in Oregon had urged that more land be given to married men to attract women west. Certainly the argument sounded plausible, given the distant locale at stake. 0 8 Thus the House defeated attempts to remove the married women's provisions from the bill. Although Representative Potter probably had his facts right when he argued that men were taking their families to Oregon and that incentives were not needed to entice women to the territory, his efforts to delete the married women's provisions failed. 09 For the most part the rest of the House debate dealt with issues other than married women. The bill was caught up not only in the politics of the Northwest but also in the controversy over slavery then raging in Congress. Lengthy debate occurred over the wisdom of permitting non-whites to take donation claims. The House also discussed exclusion of Hudson's Bay Company employees as eligible claimants, grants to aliens desiring to become citizens of the right to claim a donation, and salary and expense levels for an Oregon land office.10
On August 9, 1850, the day after House passage, H.R. 250 was read twice in the Senate and referred to the Public Lands Committee where companion bill S. 202 had been pending since April. The bill was reported out of committee with amendments the following week."' Debate began on September 3, and continued sporadically until the 19th.' 12 The first matter 108. Thurston certainly believed it. He wrote to Mr. Philip Foster in Oregon on June 30, 1850, about the pending land bill, saying: 'I shall get the land bill passed, and if so, you may recon, that fifty thousand persons will emigrate to Oregon from the states in the next three years. I know there are extensive preparations for this purpose now being made, and I can say to you with all confidence that you may rely on a prompt market at home for all the people in Oregon can produce hereafter.' Philip Foster Papers, MSS 996, Oregon Historical Society. 109. Congressional Globe, 31st Cong., I st Sess., (1850) 1080. He was trying to amend the bill when another amendment was pending before the House. He later tried and failed to delete the entire donation section. Ibid. 1095, 1547. Neither Thurston's diary nor his letters to his wife refer to Potter. I don't know if Thurston talked to him about his amendments. Mr. Potter was reasonably accurate in his portrayal of reality, at least as to agricultural lands. See supra notes 105-7 and accompanying text. An attempt to reduce the size of the donation grants also failed. Ibid. 1094.
110. Congressional Globe, 31st Cong., 1st Sess., (1850) 1075-80, 1090-93.
Ill. Ibid. 1554, 1588.
112. During this period, Thurston despaired of gaining passage of the Donation Act. On September 3, 1850, after the Senate declined to move forward on the bill, Thurston wrote to William Meek complaining in somewhat irrational fashion of interference from the War Department. The letter was printed in the Oregon Spectator of October 3 I, 1850, followed by an editorial note:
The above was handed to us by Mr. Wm. Meek, with a request that we publish it in our first issue. We do not wish to create any unnecessary alarm by so doing. The gentleman himself is undoubtedly excited. There is much secondary commentary suggesting that Thurston was suspicious and duplicitous. See e.g., Clark, Eden Seekers, supra note 58, 237-38; White, 'The Career taken up was a Senate Public Lands Committee amendment to delete the House-inserted provision protecting wives' donation lands from husbands' creditors. 113 Those supporting the amendment argued that the debtor exemption provision was unconstitutional, that it was inappropriate for Congress, rather than the states, to annex such a condition to private land ownership, and that Oregon statutes already contained such a provision.' 14 The Senate agreed to delete the exemption.
1 5 A later attempt to insert a much broader provision insulating all donation lands from all creditors failed badly.' 1 6 The Senate was not yet ready to adopt a Homestead Act. "1 7
On September 24, when the bill returned to the House after Senate adoption, the House concurred in the Senate amendments, and the bill was passed. 1 1 8 Thus, the Donation Act as it emerged from Congress provided that married women could take title to land, but without express language establishing the debtor exemption protection commonly afforded by state married women's acts. Congress was still reluctant to enact a 'local' debtor protection measure.
of Samuel R. Thurston,' supra note 78, 239, 261-64; Bancroft, History of Oregon, supra note 68, ii, 114-38. While some of the more unrestrained criticism may be overdone, there is little doubt that Thurston was very controversial by 1851 and that he would have had opposition during his reelection campaign had he survived. 115. The Congressional Globe reported that the amendment to delete the provisionfailed by 17-24 vote. Congressional Globe, 31st Cong., 1st Sess. (1850) 1739. For reasons which are completely unexplained in the Globe, the amendment proposed and supposedly defeated in the Senate was reported as having been adopted by the Senate when the bill was sent back to the House for its concurrence with the Senate amendments. Since the engrossed version of the bill in the National Archives shows that the amendment was adopted by the Senate it is likely that the Congressional Globe was in error when it reported the failure of the Senate amendment to delete the husbandly debt provision.
116. Ibid. 1843-44. The vote was 44-3. The dismal fate of the proposal must have been due in part to a desire by many not to clutter the bill with so many amendments that the House would lack time to pass the bill before the session ended. Sentiments against the amendment on its merits, of course, also played a role.
117. Section 5 of the bill, which donated lands to future settlers, created much more controversy in the Senate than Section 4. Section 5 was seen by some as a giveaway, a homestead. Florida Senator Yulee's motion to delete Section 5 was withdrawn, but only after the time for making a future claim was reduced from five to three years. Ibid. 1841 -1845. Other than the debt provision, the debates did not focus specifically on the married women's issue, though family migration was much discussed. A variety of other amendments were debated, ibid. 1840-1848, 1869, before the bill was passed by the Senate. Among them was a proposal to attach a homestead act applicable to all territories. It got only three votes, though sentiment for a homestead act unattached to other legislation probably ran significantly higher.
118. Ibid. 1953.
V
The multitude of forces pushing Congress to adopt a land bill for Oregon probably gave the territory's representative more political power than is normally the case with non-voting delegates. It is generally recognized that Thurston obtained the passage of a great deal of territorial legislation in addition to the Donation Act."1 9 The Donation Act also contained provisions, other than the grants to married women, for which only Thurston could have been responsible. 20 It is therefore highly unlikely that the House version of the Donation Act contained any provisions strongly opposed by Thurston. The scope of his influence provides additional evidence that Thurston was responsible for altering the language in the old Linn bills so that married women could obtain donation lands in their own right. Further support for this theory is provided by Thurston manuscripts. Political statements, essays and personal letters provide enough information to suggest that Thurston was sympathetic to efforts to reform married women's property law. These manuscripts are particularly interesting for the light they shed on the attitudes of nineteenth-century men. To the extent that Thurston's views mirrored those of his peers, it is easy to see why the early married women's property acts were so narrow in scope.
Some time before Samuel Thurston graduated with the Bowdoin class of 1843 and moved to Iowa two years later, probably while he was a student in the Maine Wesleyan Seminary in Readfield, he wrote an essay on female virtue.121 'As strong as may be the giant man,' Thurston wrote, 'yet he is so happily weak that he is easily guided and directed by one more virtuous than he. On this one rests the vital consequence of much, and the reward of her virtue cannot be estimated by moral skill, till the last sand grains shall fall from the glass of time.' Thurston, like many others of his time, felt that women were society's conscience, they guarded 'the Thermopyle of Religious virtue.' But Thurston went one step further, writing that women were in need of weapons to protect the better virtues of society. 'Let no one say longer,' Thurston concluded, 'that preparation and preparatory skill are 119. Clark, Eden Seekers, supra note 58, 237; White, 'The Career of Samuel R. Thurston,' supra note 78, 239, 257-61. Similar ideas were expressed in a number of ways in the extant letters Thurston wrote to his wife Elizabeth between August 16, 1849, while he was waiting for passage to San Francisco at Astoria, Oregon, and July 9, 1851, shortly before he began his fatal return trip from Washington, D.C. His letters contained much that was traditional for men to tell their distant spouses in Thurston's time-numerous requests to educate his son carefully in preparation for a legal career, solicitous warnings to be careful, detailed instructions on whom to stay with and how to manage the farm, constant ruminations on death. Though much of this probably was a necessary consequence of Thurston's being away from home, there were also significant amounts of material suggesting that he was somewhat more concerned with the education and public role of his wife and baby daughter than many men of his time.
The tone of the correspondence was set very early. On September 30, 1849, while waiting in San Francisco for passage to Panama, Thurston wrote of detailed money matters, directing his wife on how to invest their funds, laying out their investment strategy, and instructing his wife to keep her monetary matters secret.1 24 The letter's paternalism was balanced somewhat by his willingness to entrust his wife with much of their financial dealings during his absence, by his description of political and social ideas to his spouse, and by his concern over the education of his daughter. After finishing his investment instructions Thurston wrote, 'So you see my dear, I am expiating on things of this world, as tho life was certain. I do not think it wrong for me to converse thus with you, for it is hightly proper that ones wife should be fully acquainted with his business affairs.' Before closing, Thurston admonished, 'I want you to spare no pains, in educating and properly training the children. ' Thurston discussed political and social ideas in a number of letters. For example, on December 15, 1849, while the thirty-first Congress was struggling to organize in the face of strident sectional and party rivalries, Thurston wrote a long letter describing the Wilmot Proviso and the nullification doctrine, and bemoaning his inability to get paid until Congress selected its leadership. In the mixture of paternalistic and liberal impulses so typical of Thurston, he instructed his wife, 'You must, now, remember this explanation [of the Wilmot Proviso], so that if the subject should come up in conversation you will understand it, and know how to speak of it.' Other letters provided information on congressional dealings, 25 By the way, Wesley Shannon writes me that amids the utmost universal approbation of my speech [on California], old Col. Ford is opposed to it, because it does not favor slavery. Poor old sot! I am ashamed that there is one man in Oregon who would if he could curse Oregon by the introduction of a servile race whose presence would at once black the very heart of our prosperity-free white labor. But, dear wife, I have no compromises to make, for dearly as I love Oregon, should she ever so far forget herself as to allow slavery to exist in her midst, which may God avert, we will quit her borders and flee to a free state.
Such attitudes were hardly unusual for Thurston's time. They emphasize the ease with which gender and racial issues were separable in the minds of most mid-nineteenthcentury politicians. It is hard to imagine better descriptions of mid-nineteenth century gender roles. Thurston demanded much of both his children. They were 'to excel, for once getting in the way of it, it will become natural and thus excite them to noble deeds of action when things of a more important nature shall come within the sphere of their duty. '143 And his wife Elizabeth was the crucial catalyst. She was 'to discharge towards [George Henry] a mother's whole duty."1 44 'My dear you have got to shape my posterity, in heavens name give them a form that shall reflect everlasting honor on the artist. ' 45 Thurston's old essay on female virtue had matured into a fine sense of feminine duty. His wife was exalted not only as a servant to her husband, 146 but also as a shaper of others, a moulder of the future. Of such sympathies were nineteenth-century male feminists made; exalted separate spheres supported Thurston's liberal image of women.
Thurston's attitudes towards women surfaced one final time before his death in 185 1. At the end of his term in Congress, Thurston drafted a letter to his constituents in Oregon. It was a reelection campaign document, which was eventually printed in the Oregon Spectator, a major newspaper in the territory. He had previously written his wife that he planned to run again for Congress. 47 He also had 5,000 copies printed of an address to his constituents. The address too was reprinted in the Oregon Spectator.
148 'I am not,' Thurston wrote in his letter, 'one of those who would advise her to change her sphere which she appropriately fills, with such effect on the world, for one of strife, and politics, and civil or military commotions, but I would throw around her all the protections and safeguards necessary for her safety. They hold the future destiny of the nation in their gentle grasp, and the master spirits of the rising generation are now being moulded by their skill.' There can be little doubt of Thurston's influence over and sympathy with the married women's land grants in the Oregon Donation Act. But this sympathy arose out of a desire to surround wives with sufficient protections so they could act as a moral bastion and source of comfort for their husbands. The homestead exemption features of the House bill were meant to protect men 'against the hands of unfeeling oppression, and saved from the jaws of pinching want. In this way every man will be placed on an eminence, where he can be a man, and his own man; where he can be an independent suffragen, beyond the compelling grasp of the rich lord or politician, and where viewing all measures for himself, he can think, and speak, and vote as a well directed and untrammelled judgment shall direct. ' And it has now become to be generally believed, that the safety of the liberties of the people demand that every man, shall, if he will, be put in possession of the means of self-defense. Hence, the doctrine of exemption of estate property from attachment, has become to be the doctrine of the day. The law contemplates leaving sufficiency of means in the hands of every man to enable him, combined with his personal industry, to procure all the necessities of life.
Such attitudes towards homesteads were perfectly compatible with a favorable view of the early married women's property acts.
VI
Just as Congress debated the wisdom of exempting married women's donation lands from the claims of husbands' creditors, Oregon's courts and legislatures grappled for decades with disputes between wives and family creditors. Although Thurston died before the Oregon Donation Act was implemented, he left behind sugggestions for altering the legislation. While he had acceded to the Senate amendments in order to get the bill through the House during the final weeks of the session, 50 he was not pleased that the act gave three years rather than five years for future settlers to claim donations and that it failed to exempt wives' donation claims from husbands' creditors. 1 51 In addition, a confusing land title picture emerged as the fledgling territorial government passed and repealed land statutes, the General Land Office struggled to open offices in Oregon, and state and federal judges with dramatically different visions of the world battled over the meaning of the Donation Act and related provisions in the Oregon territorial and state codes. 52 Through all the confusion a steady stream of disputes arose over the relationship between married women owning property and their debtor husbands. From the territorial legislature's adoption in 1852 53 of an act exempting donation claims from claims of husbands through the enactment of the last married women's acts in 1878 and 1880,154 debates over the rights of creditors played an important part in the development of Oregon's married women's law.
At the time the Oregon Donation Act was adopted married women could not write wills except as provided by an antenuptial agreement. 55 Only after the territorial legislature passed an act exempting married women's donation claims from their husbands' debts was a married woman permitted to write a will. But that fight extended only to 'real estate held in her own right, subject to any rights which her husband may have as tenant by the curtesy."1 56 And tenancy by the curtesy, of course, provided the husband with management and control rights.1 57 Oregon curtesy legislation went even further than usual by providing husbands with life estates in their wives' real estate regardless of whether children had been born of the marriage. Unless the language of the Donation Act itself was read to provide married women with the right to manage their claims, the exemption legislation, like the early married women's acts adopted in other states, acted only as a debtor protection measure. More confusion was created when, in 1854, the territorial legislature adopted an act repealing all but a few statutes adopted before the fifth session of the territorial legislature. 58 This act, which arose because the chaotic politics of the territory had produced arguments over where the legislature should sit and disputes over what laws were operative, had the effect of repealing the exemption act, but not the curtesy provisions. 59 Not until the adoption of the Oregon state constitution in 1859 was a debtor exemption provision firmly embedded in the state's coverture laws. 1
60
At the end of the Oregon Territory's first decade, therefore, married women were in something of an anomalous position. Although the Donation Act had been amended to provide protections for widows of deceased male settlers and emigrants,' 6 ' and married women were coming to own substantial amounts of real estate, 62 the Donation Act had little immediate impact on the structure of coverture law in Oregon. The narrowly drawn married women's act exempting land from husband's creditors was probably generated by the Donation Act debates, but it was lost in the repealer statute of 1854. Traditional curtesy rights of husbands continued to exist. Although chancery actions were recognized in the territory, 63 and private bills in equity-like situations were adopted from time to time, 1 64 married women's separate estates were still subject to narrow rules of judicial construction. Not until the debates over the drafting of the state constitution did the Donation Act take on significance as a symbol, and perhaps even a contributing cause, to the development of a married women's law reform movement in Oregon. Ibid. 50-51. Davenport appears not to have studied how persons selling their land used the money received; nor did he focus on women's holdings. His study also reflects the late nineteenth-century biases against debt and fails to analyze the impact of the one-third of the claims still held by the original donee families. But it is certainly possible that many of the claims obtained by women were transferred to men over the years.
These conflicts in Oregon were almost inevitable, given the outcome of the Oregon Donation Act debates in Congress. The adoption of married women's acts all over the country, along with Thurston's dying request to his colleagues to adopt a debtor exemption act, guaranteed that Congress's failure to adopt Sackett's House amendment to the Donation Act would be a subject of continuing debate in Oregon. As was typical of so much federal land legislation, congressional compromises or ineptitude left many blanks and ambiguities for local government or national bureaucracies to resolve. 166 But even had Congress, decided to exempt donation claims from creditors of husbands, many disputes would have been left to decide. If, as the early married women's acts provided, married women's separate estates were not available to creditors of husbands, certain disputes were preordained. First, insecurity over which assets were to be denominated as separate and which as subject to the traditional control of husbands, was unavoidable under the new statutes. Since the acts were imprecise as to whether trustees were required to hold separate property, the language necessary to establish the estate, the ability of married women to manage or dispose of their separate property, and the extent to which third parties dealing with a married couple would be deemed constructively aware of the existence of separate estates, creditors of the family unit were subject to a significant amount of insecurity involving separately held property. Second, the exemption of only married women's property created a strange set of incentives. Presuming a husband willing to vest control of valuable assets in his spouse, the acts created a strong impulse to 'bury' property in a wife to protect it from risk and creditors. To the degree that insecurity over the meaning of the new separate estate existed, it was also possible for unscrupulous, or even well intentioned, men to use their wives' property as enticement for deals, only to plead the debtor exemption provisions if the deals later soured. It was predictable that these sorts of problems would require further legislative intervention. A variety of responses were possible, depending upon the degree of legislative sympathy with creditors or debtors. But in all such responses, one would expect the legislature to increase certainty as to which assets were available to creditors of the family.
One of the most interesting features of the development of married women's property law was the gradual development of a full-fledged property device. Men's estates had long been surrounded with certain automatic appendages. The creation of a fee simple carried with it rights of transfer, devise and management. The need to increase creditors' security over the meaning of a separate estate meant that similar appendages had to be developed for women. That, of course, is exactly what married women's acts did in the second half of the century. Women gained transfer, management and devising rights, slowly obtaining parity, at least in legal 166 . There are many examples of ineptly drafted or ambiguously worded land grant statutes.
One series of statutes which contained inexplicable differences over time was of those dealing with preemption. Some of the multitude of variations in these statutes is reported supra note 28. theory, with male property owners. Of necessity, these developments would lead to a slow loss of special status for property owned by married women. It would, for example, become more rather than less available to creditors of the family, unless the general exemption statutes applicable to men were significantly modified. It is this slow movement from special status to equal treatment that marks both the general content of married women's acts in the second half of the nineteenth century and the ability of creditors to rely upon married women's assets as viable security. 67 The Donation Act debates in Congress marked the beginning of this developmental process for Oregon.
